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MVEMORANDUM OPI NI ON

COHEN, Judge: This case was commenced in response to a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330. The issue for decision is whether it
was an abuse of discretion for the Appeals conferee to refuse to

consider petitioner’s challenge to his underlying tax liability
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for 1981. Unl ess otherwi se indicated, all section references are
to the Internal Revenue Code.

Backgr ound

The material facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioner was a resident of Texas at the tinme that he filed his
petition.

Petitioner filed a Form 1040, U.S. Individual |ncome Tax
Return, for 1981 on Novenber 30, 1982. Based on third-party
reporting, the Internal Revenue Service (IRS) determ ned a
deficiency and sent a notice of deficiency to petitioner.
Petitioner received the notice of deficiency but did not petition
the Court to challenge the notice. On Septenber 10, 1984, the
| RS assessed additional tax of $7,395, plus additions to tax and
interest for 1981 against petitioner.

On June 30, 1989, petitioner signed a waiver extending the
period of limtations on a suit for collection of his 1981
l[iabilities to Decenber 31, 1999. On Novenber 12, 1996, in
conjunction with an installnent agreenent, petitioner agreed to
further extend the period of limtations to Decenber 10, 2010.

Credits of overpaid taxes for 1984, 1985, 1986, 1988, 1989,
1990, 1991, 1993, 2001, 2002, 2003, 2004, and 2006 tax years have
been applied to petitioner’s account for the 1981 tax year. As

of February 19, 2008, the unpaid bal ance of $1,444.43 on
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petitioner’s 1981 tax liability had grown to $36,115.28, with
additions to tax, penalties, and interest.

On Decenber 11, 2006, the IRS sent petitioner a Final
Notice - Notice of Intent to Levy and Notice of Your Right to a
Hearing. In response, petitioner requested a hearing under
section 6330 by sending a tinely Form 12153, Request for a
Col l ection Due Process or Equivalent Hearing, to the IRS. In his
request for a hearing, during the tel ephone hearing conducted by
a settlenent officer, inall filings in this case, and at trial,
petitioner insisted that he was unenpl oyed during 1981 and
requested proof of the earnings that the IRS relied on in sending
the notice of deficiency. Petitioner also disputed the
applications of his overpaynents for subsequent years and
guestioned the remaining liability. He did not offer any
collection alternatives. The settlenent officer determ ned that
petitioner was not entitled to dispute the deficiency, verified
the procedural prerequisites and application of credits by
reference to transcripts and anal ysis of petitioner’s account,
and sustai ned the proposed |evy.

Di scussi on

This opinion was held in abeyance while petitioner sought
audit reconsideration. The records that led to the deficiency
determ nation for 1981 are no |onger available. Petitioner has

now been advised that any clains for credits or refunds are
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barred by the statute of |limtations. He has received various
transcripts and anal yses that show how the penalties and interest
accunmul ated so that the present balance is a |arge nmultiple of
the original deficiency determned for 1981. Upon review of the
transcripts, we see various credits for overpaynents in
subsequent years applied to the 1981 liability. Petitioner has
not identified any unapplied credits or paynents.

Petitioner has not disputed, and he ultimtely stipul ated,
that he received a notice of deficiency and did not petition the
Court wth respect to his 1981 liability. W are not
unsynpat hetic to the predi canent petitioner faces as a
consequence of his failure to file a petition in response to that
notice and the accunul ati on of penalties and interest on his
account over the long period of tine that a portion of the
original assessnent for that year has renmi ned unpaid. However,
our role in this proceeding is Ilimted by the express provisions
of section 6330 that govern a taxpayer’s challenges to collection
action. Section 6330 generally provides that the I RS cannot
proceed with the collection of taxes by way of |levy on a
taxpayer’s property until the taxpayer has been given notice of
and the opportunity for an adm nistrative review of the proposed
levy (in the formof an IRS Ofice of Appeals hearing). Section
6330(c) (1) provides that the Appeals officer shall obtain

verification that the requirenents of any applicable | aw or
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adm ni strative procedure have been net. The record here supports
t he conclusion that proper verification by the Appeals Ofice
occurred, and the review of records during and after trial shows
no error in that portion of the determ nation.

During the hearing, the taxpayer may raise challenges to the
exi stence or anount of the underlying tax liability only if he or
she did not receive a statutory notice of deficiency with respect
to the underlying tax liability and did not otherw se have an
opportunity to dispute the liability. Sec. 6330(c)(2)(B)

Al t hough a taxpayer may al so rai se other issues, such as
chal | enges to the appropriateness of collection actions and
alternatives to collection, under section 6330(c)(2)(A),
petitioner did not do so. Qur reviewis limted to the issues

that he raised. Ganelli v. Comm ssioner, 129 T.C. 107, 114

(2007); Magana v. Conm ssioner, 118 T.C 488, 493 (2002).
Al t hough he raised the issue of application of overpaynents for
| ater years, credits not previously clained are barred by the

passage of time. See Landry v. Comm ssioner, 116 T.C. 60 (2001).

Because the underlying deficiency may not be considered, our
review of the notice of determ nation sustaining the proposed

levy is for abuse of discretion. See Goza v. Comm ssioner, 114

T.C. 176, 181-182 (2000). In order to prevail, petitioner nust
prove that the settlenent officer who conducted the hearing acted

arbitrarily, capriciously, or without sound basis in fact or |aw
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Whodral v. Comm ssioner, 112 T.C. 19, 23 (1999). Nothing in the

record here would justify a conclusion that the settlenent

of fi cer abused her discretion. For the foregoing reasons,

Deci sion will be entered for

r espondent .




